STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 05-1913

JUAN J. PEREZ,

Respondent .

M AM - DADE COUNTY SCHOOL BOARD,
Petiti oner,
VS. Case No. 05-1914

| SMAEL PEREZ,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in these cases
by video tel econference on Septenber 12 and 13, 2005, with the
parties appearing fromMam, Florida, before J. D. Parrish, a
desi gnated Adm ni strative Law Judge of the Division of

Admi ni strative Hearings.

APPEARANCES

For Petitioner: Melinda L. McNi chols, Esquire
M am - Dade County School Board
1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132



For Respondents: Robert A. Sugarman, Esquire
D. Marcus Braswell, Jr., Esquire
2801 Ponce de Leon Boul evard, Suite 750
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

Whet her t he Respondents conmitted the acts conplained of in
the Notices of Specific Charges filed by the Petitioner on
June 30, 2005; and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

These cases were filed with the Division of Admnistrative
Hearings on May 25, 2005. Essentially, the Petitioner, Schoo
Board of M am - Dade County, Florida (Petitioner or School Board)
seeks to take disciplinary action agai nst two non-instructiona
personnel. The Respondents, Juan and |smael Perez, are brothers
who are enployed by the Petitioner as electricians. DOAH Case
No. 05-1913 is the case related to Juan Perez, and DOAH Case No.
05-1914 relates to Isnael Perez. The cases were consolidated
for hearing as many of the wi tnesses and events conpl ai ned of
relate to both Respondents.

On May 18, 2005, the School Board took action to suspend
and initiate dismssal proceedi ngs agai nst the Respondents. The
Petitioner alleged that the Respondents had performed their work
in a deficient manner and had committed m sconduct during the
performance of their duties. According to the School Board

there is “just cause” to term nate these enpl oyees.



The Respondents tinely chall enged the proposed action. The
referral fromthe School Board to the Division of Adm nistrative
Hearings for formal proceedings followed on May 25, 2005.

The hearing was initially schedul ed for August 8 and 9,
2005, but was continued at the unopposed request of the
Petitioner. Thereafter, the matter was reschedul ed and the
heari ng was conducted by video tel econference on Septenber 12
and 13, 2005.

At the hearing, the Petitioner presented testinony from
Sharon Shearey, a payroll clerk enployed by the Petitioner’s
Mai nt enance Departnent; M chael Kanam ne, Coordinator | for the
Mai nt enance Departnent; Martin M kulas, Director of Mintenance
OQperations for the Coral Reef Facility; Francisco Alvarez,

Mai nt enance Supervisor; Julio Horstmann, Coordinator I,

Mai nt enance Departnent; Lourdes Hodges, Detective with the
School Police; Arthur Lee Janmes, Zone Mechanic, Coral Reef
Seni or Hi gh School; David Brooks, assistant principal, Coral
Reef Senior Hi gh School; Hilda Jinenez, a teacher at Sout hwood
M ddl e School; Al fred Sciabarassi, assistant principal,

Sout hwood M ddl e School ; Lebenia Vel asquez, secretary at

Col onial Drive Elenmentary School; Barbara Moss, Director with
the O fice of Professional Standards; and Paul G eenfield,

Director with the Ofice of Professional Standards. The



Petitioner’s Exhibits 1-6, 8-14, 16, 17, and 19-28 were admtted
into evidence.
The Respondents presented testinony from Sanuel Shanes, a
retired electrician Il fornerly enployed by the School Board,
al ong with current School Board enpl oyees: Richard Hamon, an
electrician Il; Roger Ball, foreperson for electricians; Keith
Love, a sheet netal worker 11,; Donald Waugh, |1, a zone
mechani c; Antonio Rial, a grounds foreperson; Frank Senberger,
an electrician I'l, Marvin Chapman, a coordinator II1l; and Joseph
Cortese, Jr., a bargaining agent for the Dade County School
Mai nt enance Enpl oyee Committee (DCSMEC). Respondents’ Exhibits
1-3 were also admtted into evidence. A joint exhibit, the
rel evant DCSMEC agreenent, was stipulated into evidence by the
parties. Such agreenent has been identified as Joint Exhibit 1.
The transcript of the proceedings was filed with the
Di vision of Adm nistrative Hearings on Novenber 14, 2005. The
parties requested, and were granted, two extensions of the tine
to file proposed recommended orders. Both parties tinmely filed
proposed orders on Decenber 9, 2005.

FI NDI NGS OF FACT

1. At all times material to the allegations of these
cases, the Petitioner was a duly constituted School Board
charged with the responsibility to operate, control and to

supervi se the public schools within the M am -Dade County,



Fl orida public school district. Such authority includes the
per sonnel decisions for non-instructional persons enployed by
t he School Board.

2. At all tinmes material to the allegations of these
cases, the Respondents were enployed by the School Board as
el ectricians assigned to work fromthe Coral Reef Satellite
Mai nt enance Qperations Departnent (Coral Reef). The Respondents
received their daily assignnent at the Coral Reef site and then
went to the assigned job location to performtheir assigned
wor K.

3. As part of their duties, the Respondents were required
to clock in and out at the Coral Reef site. There are two tine
machi nes at the Coral Reef site and each enpl oyee is responsible
for personally swiping his identification badge through the
cl ock. The machi ne generates a conputer record for the tine of
arrival and departure for each enployee. Thus the daily tinme
record can be produced for payroll purposes.

4. Each time clock is under surveillance by a video canera
systemthat records all activity at the tinme clocks. The video
records each enpl oyee as he or she clocks in or out.

5. At all tinmes material to the allegations of these
cases, the School Board s policy required that each Coral Reef
enpl oyee personally swi pe his identification badge when cl ocking

in or out.



6. In 1982, the Respondents were arrested for vehicul ar
theft and possession of burglary tools. The Respondents were
pl aced on probation for one year and six nonths for | arceny,
burgl ary and having burglary tools in their possession.

Adj udi cati on was w t hhel d.

7. 1n 1987, the Respondents conpl eted applications for
enpl oynent with the School Board. Such applications were
falsified in that they failed to disclose the arrest and
crimnal disposition described above.

8. The Petitioner did not discover the falsified
applications until 1997, when the fingerprinting of school
personnel was required by law. Once discovered, both of the
Respondents were issued a letter that directed themto “refrain
fromany further falsification regarding information requested
of you by this enployer. Failure to conply with this directive
will lead to disciplinary action.”

9. The Respondents did not dispute the prior crimna
hi story, do not dispute that they were warned to refrain from
further behavior regarding the falsification of information, and
do not dispute that they are subject to the School Board rul es
regardi ng non-instructional personnel.

10. On March 5, 2004, Frank Senberger cl ocked out for
hi msel f and the Respondents at 3:30 p.m Since M. Senberger

possessed the Respondents’ badges in order to sw pe themthrough



the tine machine, it is reasonable to find that the Respondents
provi ded the badges to M. Senberger. The Respondents have not
suggested that their badges were either stolen or mssing at the
rel evant tinme.

11. By allowng M. Senberger to clock out for them the
Respondents violated the Petitioner’s time clock policy.

12. On March 19, 2004, Ismael Perez clocked out for
hi msel f on one tinme clock then proceeded to the second tine
cl ock and was video recorded swi ping a second tinme there. The
time records established that Juan Perez’ badge was sw ped at or
near the tine |Ismael Perez was video-taped swiping a tinme clock.
Mor eover, the tine records did not disclose a second sw pi ng of
| smael Perez’ badge. That is to say there is no record that
| smael Perez “double swi ped” his own badge. It is reasonable to
find that Juan Perez provided his badge to Isnael Perez so that
it could be swi ped at the pertinent tine.

13. By allowng Ismael Perez to swi pe his badge for him
t he Respondent, Juan Perez, violated the tine clock policy.

14. By swiping his brother’s badge, |smael Perez viol ated
the tinme clock policy.

15. The Coral Reef center uses a formdescribed as a daily
status form (DSF) to track the assignnents for all tradespersons

who are sent from Coral Reef to a job site. The form docunents



the travel tine to and fromthe job site, the hours at the site
perform ng the work, and the status of the work.

16. Al tradespersons are to present the DSF at the job
site and have the principal or the principal’s designee sign the
form The DSF is dated (including the tinme of day) and signed
both on arrival and at departure fromthe job site.

17. Although it is difficult to |locate a principal or the
princi pal’s desi gnee on busy days or during early norning hours
(when many workers arrive at the job), the School Board’'s
mai nt enance enpl oyee handbook (which is provided to or is
avai |l abl e and known to all trades people enployed by the
Petitioner) specifically requires that all daily status forns be
dated and then signed by all tradespersons reporting tine on the
DSF.

18. Ismael Perez knew the policy required the signature of
the principal or the principal’s designee. In practice, many
tradespersons do not take time to |ocate an appropriate
signatory. Such behavior is in conflict with the policy.

19. On March 19, 2004, the Respondents submitted a DSF
that indicated they had each worked ei ght hours at Coral Reef
Seni or Hi gh School installing a new outlet to elimnate an
extension cord being used to operate a fish tank. The DSF was
purportedly signed by Arthur Janmes, a zone mechanic at the

school .



20. M. Janes did not sign the DCF. Soreone forged
M. Janes’ signature on the form

21. On March 19, 2004, the Respondents did not spend eight
hours at Coral Reef Senior Hi gh School installing a new outl et
for the fish tank.

22. On March 19, 2004, Julio Horstman and Martin M kul as
went to the Coral Reef Senior H gh School site several tines
attenpting to | ocate the Respondents. No one at the site
verified that the Respondents had been there on that date.

M. James who had purportedly signed their DSF could not verify
t he Respondents were on the job on the date in question.

23. On March 5, 9, 10, 11, and 29, 2004, the Respondents
turned in DSFs that were not signed by authorized personnel at
Coral Reef Senior Hi gh School. The nane purportedly signed on
the forns was a person not enployed at the school. These DSFs
were not conpleted correctly and cannot support the hours
represented by them

24. The DSFs clai ned the Respondents had spent 78 hours
wor ki ng on the Coral Reef Senior Hi gh School marquee. No one at
the school can verify the Respondents were there for that tine
on the dates in question. Had the Respondents conplied with the
policy, gotten appropriate signatures on the DSF, the
uncertainty would not exist. The tine spent at the site would

be easily verifiable. As it is, persons who went to the job



site |l ooking for the Respondents on the pertinent dates could
not find them

25. The Respondents were assigned a |l arge project at the
dance studio for the Sout hwood M ddl e School (Southwood). They
never conpleted the job. According to the DSFs submtted by the
Respondents they worked 120 hours at the site over the follow ng
dates: January 26, 27, 28, and 29; March 15, 17, and 28; and
April 29 and 30, 2004. Despite the nunber of days and the
nunmber of hours allegedly expended at the site by the
Respondents, the dance instructor at the site saw themfor only
“a couple of hours.” Gven the description of her duties and
her constant presence in and near the studio during the
pertinent time, it would have been reasonable for the instructor
to observe the Respondents nore than “a couple of hours” for a
120- hour j ob.

26. Additionally, the Respondents subnitted DSFs that were
not signed by the Sout hwood principal or the principal’s
designee. In fact, the DSFs submtted for the Sout hwood job
cont ai ned the names of persons not enployed at Sout hwood. As
t he names cannot be verified, the tinmes of arrival and departure
fromthe Southwood site cannot be verified. It is reasonable to
find the Respondents again violated the DSF policy.

27. Simlar incidents occurred on March 22, 24, 25, and

28, 2004. On each of these dates the Respondents subm tted DSFs

10



that cannot be verified. |In each instance the person whose nane
is on the formis not an enployee at the school site to which
t he Respondents were to work. M. Horstnmann, who went to the
job sites | ooking for the Respondents, could not |ocate them

28. The inclusion of a false nane or the forgery of a nane
on a DSF is contrary to School Board policy. The Respondents
knew or shoul d have known that the subm ssion of the DSFs
Wi t hout proper signatories was agai nst policy.

29. Article I'V of the DCSMEC contract requires that
enpl oyees such as the Respondents be disciplined for “just and
good cause.”

30. The DCSMEC contract does not require “progressive
di scipline.”

31. At all tinmes material to the allegations of these
cases the Respondents were advised of their rights to have a
Uni on representative present during any conference for the
record (CFR) regarding the issues of these cases. Additionally,
t he Respondents were advi sed that the School Police were
conducting an investigation of the matter and wai ved their right
to representation (legal or Union) during the course of an
interview with Detective Hodges.

32. The Petitioner conducted a CFR on Novenber 8, 2004.
At that time the Respondents appeared with a Union

representative. After receiving information regarding the
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i mproper tinme clock and DSFs, the Respondents were afforded an
opportunity to explain or provide additional information that
woul d respond to the allegations.

33. Martin Mkulas recommended to the Schoo
Superi ntendent that the Respondents be termnated fromtheir
enpl oyment with the school district. That recommendati on went
to the School Board on May 18, 2005, and the action to suspend
and initiate dism ssal proceedi ngs agai nst the Respondents for
non- perf ormance, deficient performance, and m sconduct was
approved.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. § 120.57(1), Fla. Stat. (2004).

35. The Petitioner bears the burden of proof in this cause
to establish by a preponderance of the evidence the allegations

agai nst the Respondents. See MNeill v. Pinellas County School

Board, 678 So. 2d 476 (Fla. 2d DCA 1996). It has net that
bur den.

36. As to the allegations related to the tinme clock, it is
concl uded that the Respondents violated the tinme clock policy by
al l owi ng anot her person to clock themout and by allow ng | snael
Perez to clock out for both Respondents. Further, |snael Perez

viol ated the policy by clocking out for his brother.
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37. As to the allegations related to the DSFs, it is
concl uded the Respondents did not conplete the DSFs correctly.
The failure to assure that the DSFs were accurately conpleted
constitutes non-performance of their duties and/or deficient
performance. The DSFs are the cornerstone of the record-keeping
procedures used by the tradespersons. The accuracy of the forns
assures that the work has been perfornmed, that the tine expended
perform ng the work can be tracked and appropriately assigned to
a job site and task, and that the persons perform ng the work
can be held accountable for their tine on the job. 1In this
case, the Respondents circunvented that process.

38. These enpl oyees knew t hat the School Board does not
tolerate the falsification of information. |In 1997 they were
fully warned that any future falsification could result in
di sci pl i nary neasures

39. This School Board holds its enployees to a high |evel
of conduct. Enployees are expected to conduct thenselves in a
manner that will reflect credit upon thenselves and the school
system See School Board Rule 6Gx13-4A-1.21. |In this case it
is concluded that not only did the Respondents not conduct
t henmsel ves in that manner, they caused or presented false
records which the School Board cannot through any independent

means correct.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the School Board of M am -Dade
County, Florida enter a Final Order approving the suspensions
and di sm ssals of the Respondents.

DONE AND ENTERED t his 1st day of February, 2006, in

Tal | ahassee, Leon County, Florida.

oY) [

J. D. PARRI SH

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv, doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 1st day of February, 2006.

COPI ES FURNI SHED

Dr. Randol ph F. Crew

Superi nt endent

M am - Dade County School Board

1450 Nort heast Second Avenue No. 912
Mam , Florida 33132-1394

Honor abl e John L. Wnn
Conmi ssi oner of Education
Departnent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

1244 Turlington Buil ding

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Robert A. Sugarman, Esquire
Sugar man & Susskind, P. A
2801 Ponce de Leon Boul evard
Suite 750

Coral Gables, Florida 33134

Melinda L. McNichols, Esquire
M am - Dade County School Board
1450 Nort heast Second Avenue
Suite 400

Mam , Florida 33132

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed wth the agency that
will issue the Final Order in this case.
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